REPORT/RECOMMENDATION

To: MAYOR AND COUNCIL Agenda Iltem VI.D

From: Jeff Long Action
Chief of Police Discussion

Date: June 19, 2012 Information

Subject: Cocina Del Barrio Appeal of Administrative Penalty

ACTION REQUESTED:

Follow the administrative penalty matrix listed in Edina City Ordinance 900.15 subd (3)
and uphold the $1000.00 fine and three day liquor license suspension for this second
violation within 24 months.

Edina City Ordinance 900.15 subd.(8) reads: Computation of Violations, Any violation
which has occurred within twenty-four (24) months of the current violation shall be
counted.

This is the second violation for Cocina Del Barrio within six months.
INFORMATION/BACKGROUND:

On May 15, 2012 a server at Cocina Del Barrio, 5036 France Ave, served beer to an 18
year old male despite looking at the legitimate Driver’s License of the 18 year old. In all
capital letters above the picture, the Driver’s License has printed “UNDER 21”. This is
the second liquor ordinance violation for this establishment.

Additional Background:

Cocina Del Barrio was mailed a letter on April 16™, 2012 alerting them that the City of
Edina would be sending decoys into restaurants within 60 days, under the age of 21,
who will attempt to purchase alcohol. A packet of pictures showing sample “under 21”
licenses, along with descriptors of how to read the licenses, was included in the packet.
A copy of the letter is attached to this report.

The protocol for the compliance checks is straight forward with no attempt to hide the
decoys age. The inspections are performed to ensure that our establishments are
compliant with city ordinances and state statutes. It is our experience that underage




drinkers will lie in order to obtain alcohol and it is important that the servers actually
inspect the license given to them.

On May 15, 2012 an eighteen year old, male, decoy entered Cocina Del Barrio and sat
at the bar with two “plain clothes” officers. The bartender approached the three
individuals and asked all three for their ID’s. All three people handed their true ID’s to
the bartender, who looked at each one and handed them back. The two adults and the
18 year old then ordered individual beers. The bartender then served each person,
which included a glass of Coors Light to the 18 year old.

When the server was advised that he had just sold to an underage person, he stated he
thought the date on the driver’s license said “1983”. However, as stated above, the
driver’s license says “UNDER 21”.

This is the second alcohol ordinance violation in six months for this restaurant.

Cocina Del Barrio currently has a probationary liquor license that was issued in April
2012 after they failed to meet the food-to-alcohol sales of 60 percent food to 40 percent
alcohol. That was the first violation for Barrio. In addition to the probationary liquor
license they were also fined $500.00. A stipulation to the license was that City staff
would complete a monitoring visit after six months.

Edina City Ordinance 900.14 subd. (8) is titled “Computation of Violations”. It states
the following: “Any violation which has occurred with twenty-four (24) months of the
current violation shall be counted”. The key word is “any”; they do not need to be the
same violation.

The penalty for this, as a second violation of the liquor ordinance within 24 months, is a
$1000.00 fine and three day suspension of the liquor license. The establishment has
paid the $1000.00 fine. | recommend that the City Council uphold the three day
suspension.

In addition to the administrative fine, the server has been charged with a gross
misdemeanor violation of Furnishing Alcohol to a Person Under 21 years old.



RESOLUTION NO. 2012-89
DENYING APPEAL ON SELLING OR FURNISHING
ALCOHOL TO AN UNDERAGE PERSON
Section 1. BACKGROUND.

1.01 On May 15, 2012, a server was issued a citation for serving alcohol to an underage person at the
Cocina Del Barrio restaurant, 5036 France Ave.

1.02  The server asked for identification from the police decoy, which showed that the decoy was
under 21 years old. The other two people in the group were also asked for their ID’s, however

they were over 21.

1.03  The driver licenses were handed back to the group, including the “under 21” drivers license. The
server then served the beer.

Section 2. FINDINGS
2.01 Anemployee of Cocina Del Barrio did serve alcohol to an individual under 21 years old.

2.02  Adriver’s license was presented showing that one of the people he was serving was under 21
years old.

2.03  Serving alcohol to a minor is a gross misdemeanor violation of state statute 340A.503.
2.04  State Statue 340A.415 addresses the civil penalty relating to this violation.
2.05 Edina City Ordinance 900. 15 adopts statute 340A.415 as part of the Edina City Code.

2.06  Edina has a penalty matrix for violation which is in compliance with the guidelines set by State
Statute and City Code.

2.07  Cocina Del Barro has one prior violation within the past 24 months. Because this is their second
violation they must pay a $1000.00 fine and have their liquor license suspended for three days.

Section 3. DENIAL
NOW THEREFORE, it is hereby resolved that the City Council of the City of Edina, denies the
Appeal of the Administrative Penalty for Cocina Del Barrio and upholds the penalty of $1000.00 and a

liquor license suspension of three days.

Adopted by the City Council of the City of Edina, Minnesota, on June 19, 2012.

ATTEST:

Debra A. Mangen, City Clerk James B. Hovland, Mayor



STATE OF MINNESOTA )
COUNTY OF HENNEPIN )SS
CITY OF EDINA )

CERTIFICATE OF CITY CLERK

I, the undersigned duly appointed and acting City Clerk for the City of Edina do hereby certify that the
attached and foregoing Resolution was duly adopted by the Edina City Council at its Regular Meeting of
June 19, 2012, and as recorded in the Minutes of said Regular Meeting.

, 2012.

WITNESS my hand and seal of said City this day of




Letter to Liquor Establishments and Attachments

Chief Jeff Long April, 2012
Fdina Polico Desarbment

Notice of Alcohol Compliance Inspections
Ta:  Managers of all Edina establishments licensed to sell alcoholic bevarages

During thes next G0 days, the Edina Palics Ceparimant will be conducting alcahel
compliance inspectlans in 20 public establishments licensed tg sl alcoholic bevarages
in the city of Edina. The palice department is mandated oy tha ity souncil to sonduct
more than ore such ingsaction per calendar vear,

Plainclothes paolics efficars, along with persons under 21 years of age. will enter each
astablishmant and order or attempt ta purchase alcoholic beveragas, Wa ara trying to
enzLire that all wait staff and sales clerks are checking |Ds and refusing sales o parsons
under 21. Flease raview your Alsohal Service policy with your smplovess. Remamkeer,
persans under 21 will have a Minnesota driver license or ID card that bears a black
stripe across the top with the words “under 21" embassed on the card. The aduit
taver 21] driver licenge bears a red stripe across tha top. We have had crevious
violations whera the server has looked 2t the under 27 license and still sorvad the
undsrage persch.

Along with service of alcchel to persons uncer 219, officers will be checking for clhe
compliance issues, such as
s Current liquor, beer & wing, or 3.2 haer licenss prominenty displavad
«  Stete of MM placard cutlining warnings to preghant worman and crimina’ penalties
foar W)
= Perzors in possassion of or consuming alesholiz bevsragss autside the phiysical
boundaries of the licensed sstablishrent
= Service of alcohol'c beverages to obviously intoxlsated pesons

The missior of the aalice deganment's inspectian pragram is to provida verificat on to
the city council that Edina's liguar ordinance iz being cbearved, so that the citizens can
i tarn ke assured that the youth of aur city will not have accoss fa alsohol through
rastaurants and stores in Edina. We weild liks to be ahle to report to the ceurcl that we
had no viclations during this upsoming inspection period

We hope this notification is helpful in naducing the number of viclations. Plaase fael free
ta call me or cur alecholflubacce compliance officar, Sgr. Tam Draper (952-825-1501],
with any guestions or concerns.

Administration (952) 826-1670
Fax (9321 8256-1007
Pincicr 24 bie angd TOD Line (9521 825-T0i%0

Edina Police Department
AR Wiast 30th Stress
Eclina, pinnesokz

RRA2 -] 359




Minnesota Department of Public Safety

Drivers’ Licenses and ldentification Gards
Effactive Decembear 15, 2004
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Minnesota Department of Public Safety
Driver’s Licenses and ldentification Cards
Effective January 3, 2000
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PENALTY MATRIX

900.15 Sanctions for License Violations.

Subd. 1 Purpose. The purpose of this Subsection is to establish a standard by which the
Council shall determine the length of license suspensions and the propriety of revocations. This
section shall apply to all premises licensed under this Section and the penalties herein shall be
presumed to be appropriate. The Council may deviate from the presumptive penalty when it
finds that there exists extenuating or aggravating reasons to deviate, including, but not limited to
a licensee’s efforts, in combination with the state or the city, to prevent the sale of alcohol of
minors. When deviating from these standards, the Council shall provide written findings
supporting the penalty selected.

Subd. 2 Hearing Notice. No sanction under this Subsection shall take effect until the
licensee has been given the opportunity for a hearing has been held in accordance with M.S.
340A.415 and M.S. 14.57 to 14.69 of the Administrative Procedures Act. The Council may
appoint a hearing examiner or may conduct a hearing itself. The hearing notice shall be given at
least ten (10) days prior to the hearing, include notice of the time and place of the hearing, and
state the nature of the charges against the licensee. For first violations, for which the presumptive
penalty is a fine, the license holder may, at any time prior to the hearing, pay the fine and waive

the right to a hearing.

Subd. 3

Presumed Penalties for Violations.

Type of Violation

1st Violation

2nd Violation

3rd Violation

4th Violation

Commission of a
felony related to
the licensed
activity

Revocation

N/A

N/A

N/A

Sale of alcoholic
beverages while
license is under
suspension

Revocation

N/A

N/A

N/A

Adult
entertainment

Revocation

N/A

N/A

N/A

Sale of
intoxicating
liguor where only
licensed for 3.2
percent malt
liquor

Revocation

N/A

N/A

N/A

Refusal to allow
City inspectors or

$1,000.00 fine
and 3 day

$2,000.00 fine
and 7 day

Revocation

N/A




police admission suspension suspension
to inspect
premises
Sale of alcoholic $500.00 fine $1,000.00 fine | $2,000.00 and Revocation
beverages to and 3 day 7 day
underage person suspension suspension
After/before $500.00 fine $1,000.00 fine | $2,000.00 fine Revocation
hours sale of and 3 day and 7 day
alcoholic suspension suspension
beverage
After hours $500.00 fine $1,000.00 fine | $2,000 fine and Revocation
consumption of and 3 day 7 day
alcoholic suspension suspension
beverages
lllegal gambling $500.00 fine $1,000.00 fine | $2,000.00 fine Revocation
or prostitution on and 3 day and 7 day
premises suspension suspension
Failure to take $500.00 fine $1,000.00 fine | $2,000.00 fine Revocation
reasonable steps and 3 day and 7 day
to stop person suspension suspension
from leaving
premises with
alcoholic
beverage
Sale of alcoholic $500.00 fine $1,000.00 fine | $2,000.00 fine Revocation
beverage to and 3 day and 7 day
obviously suspension suspension
intoxicated
person
Allowing a $500.00 fine $1,000.00 fine | $2,000.00 fine Revocation
disorderly and 3 day and 7 day
establishment suspension suspension
Person under 18 $500.00 fine $1,000.00 fine | $2,000.00 fine Revocation
serving liquor and 3 day and 7 day
suspension suspension
Failure to display | Warning letter $500.00 fine $1,000.00 fine | $1,500.00 fine

liquor license

Failure to meet
requirement of
60% of gross
receipts from sale
of food and non-
alcoholic
beverages

S500 fine; a
twelve month
probationary

license;
development of
aplanto
achieve
compliance
within one
year, with a

$1,000 fine; a
twelve month
probationary
license;
development of
aplanto
achieve
compliance
within one
year, with a

Revocation and
license holder is
barred from
holding future
liquor licenses
for a period of
not more than
twenty four
months.




monitoring visit | monitoring visit
at 6 months. at 6 months.

Subd. 4  Other Penalties. When the penalty for violations of this Section or an applicable
statute, ordinance, or rule regarding alcoholic beverages is without a presumptive penalty, the
penalty shall be determined by the Council.

Subd. 5 Multiple Violations. At a licensee’s first appearance before the Council, the Council
must act upon all of the violations that have been alleged in the notice sent to the licensee. The
Council shall consider the presumptive penalty for each violation under the first appearance
column in this Subsection. The occurrence of multiple violations is grounds for deviation from
the presumed penalties in the Council’s discretion.

Subd. 6 Subsequent Violations. A violation occurring after the notice of hearing has been
mailed, but prior to the hearing, must be treated as a separate violation and dealt with as a second
appearance before the Council, unless the Manager and licensee agree in writing to add the
violation to the first appearance. The same procedure applies to the second, third, or fourth
appearance.

Subd. 7 Subsequent Appearances. Upon a second or subsequent appearance before the
Council by the same licensee, the Council shall impose the presumptive penalty for the violation
or violations giving rise to the particular violation or violations that were the subject of the prior
appearance. However, the Council may consider the amount of time elapsed between
appearances as a basis for deviating from the presumptive penalty imposed by this Subsection.

Subd. 8 Computation of Violations. Violations are computed as follows:

A. Any violation which has occurred within twenty-four (24) months of the current violation
shall be counted.

B. Nothing in this Subsection shall restrict or limit the authority of the Council to suspend a
license up to sixty (60) days, revoke the a license, impose a civil fee not to exceed $2,000.00, to
impose conditions on a license, or take any other action in accordance with law, provided that the
license holder has been afforded an opportunity for a hearing in the manner provided under this
Subsection.



